
1

Piea:
JS

2 cms PUBLIC RECORD OFFICE ins I 1 I

R.f.: p~Q r^T)\ l^t £?~2-P*""~) t=P2r*2>\3>

2

je note that this copy is supplied subject to the Public Record Office's terms and conditions and that your
e of it may be subject to copyright restrictions. Further information is given in the enclosed Terms and

Conditions of supply of Public Records' leaflet

t>o
CO

Z

«J

c

c
<u

<u
-Q

O
4-1

C

IE•<->o

Minutes.

I think this is now pretty good and that
it should go forward. The only suggestion I
have to make is that reference might "be
given in two places to Dr. Mervyn Jones's
article in the Year Book. One is in regard to
the nationality of a company and the other is
in regard to the right of a State to intervene
on "behalf of shareholders in a foreign company
when the State of which the company is a
national is the State which is injuring the
company.

I suggest that the three following things
should "be done simultaneously with regard to
this paper:-

(a) I should send it to Professor G-ros
in Paris, saying that this is a study
which has "been done here. We would
like his observations on it or a copy
of any study which has "been made on
the French side. We have every reason
for legal collaboration in this matter.

("b) A copy of it should "be given to
Sir P. Wylie, who is. I think, the
Government Director of the company
with whom we always deal, for his
private information and for his comments,

(c) Copies should go to the Research
Department with a request to check it
merely from the point of view of
accuracy of fact and from this point of
view make any comments "by way of
elaboration of the facts which they feel
they can do.

^o*^*.
^ ^Tth September 1951.

P.S. I should like a copy of paragraph 23
for the meeting about the Anglo-Iranian case.
There is something in this paragraph which
might form the subject of a new footnote to our
pleadings in that case.
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Minutes.
I have bhecked the facts and dates as given

and find them correct.
May I suggest with all deference that the third

paragraph of Article 16 of the 1866 Convention
(which is not mentioned) is relevant to the
question of £he nationality of the company?
It reads :-

"Les contestations qui viendraient a surgir
"entre le Gouvernement Bgyptien et la
"Companie seront 6galement soumises aux
"Tribunaux Locaux et resolues selon les lois
"du pays".

,**.<
04
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question to bo enscf&i-^Qc! is whet ho: tit,4 >#yptian

i..-; -ntltlad, undor iatom's©tl.>tial l?jv; to nuttoiiali

tho ^uea Cerial CcrQjetwy ort in other wos*rts» to tafrali-ist© the

s G<moaitsiim before the ap. -o luted aota (16th K

tli©

1'liegal

lav; r

will b<3 e

of t'^o 9uos Catml C0Es;*sny be

priricl las 0i" international

to tteo tre^t îont of conc©)iaioift® granted to

IB COT) ©3ion

with tho cage oC the Anp3Lo-Ii*aniaii "11 C rsv^any an-' ait; set out

in pera$papli 1 below}*

B» Would the? ne^l^'iwli.';ation ov the ;.:>u0K Catial Oompeny b©

f i»J any other ape-eial i*e.a«oii*l

If .tilts fc*igrptia?» 0ov@ni»nt were to twnaiaat© the .*«ea

iny's corie©8 Ion berojv- thv> appointed. d©t©t would it

bo ;,t»swiblo for Hi© ;:iajeet^*g! Govornrmi.it to bring the

bef re th--.3 Intai'iiati nal Court of Juntioe, oven if the ^

CSovertanent Ate!, not agree to eucti a
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, 1,

After nudH con»trt«wtion. His Ito^Joety** Goverane&t liare

o pH f orwarfl the following principlea of international

(a) v^iilo a 8tat« po»oea««a the rig&t to oatlon&lize and,

genQjwlly to aKj>roprtLate pî >po t̂y belonging to foreigners In

ita territory, It ie on titled to do BO oaly oobjeot to conditlono

laid down by tntametionel law. 3och property Include* conjo«aia»

(̂ranted, tigr « ^tato to foreign nationals. The nationalisation

(or oxi'ropriatiou) of OfmooeeionB, «a of oth r prosKjrty righto,

la Boveriiod by the genorel principle oi' Internstionel law

obligln/.: the State to respect the pro^rty and other veetad
rigbta or foroit iwiro*
(b) 'mo tormiiaation or cancellation for t,h ;mrpoae of

- or generally any oxprop 1; ti n • Of a

grunted to a fo*>eign national 1:; unlewful, if th»

fronting ttie ccmeoa&io& hao expreoaly undertaken,

either in « contraotiua er^6ean©nti with the State to which
the foreign national -Oolongs or in the particular conc«a&l&nary

contraot,, net to terminate it imilet orally.

(c) -a nefuaure of expropriation or netlonalissatlon, even If not

unlawful on any oth»r ground, beooaee tuilnwful under intomaticaal

if' In offset ft is exoluslvoly 91* prir-iarlly di rooted

o ay auch, and it oantiot be siiown that,
Imt for tlwj meaauro of tsxp opriotion «t> natloualiBation,

puiaic Interosta of vltol iutportanco would eu • fer* Tho nora

faet tha ,̂ the Qtate do«a not obtain aa much flnanoial profit

frtan the oonooasioa aa it o»i*ct0d, or M it oon«id«r« it

ohcrald obtain, ie not auoh a -.-ital ' intoreat.

(d) :iwwn in oaeeo where tho niitioneli ration of th^ property

of foroipierts, imcltadir^ concosalona granted t@ them, is

not unlawful on any other s round, tht> takitig of the property

becomes an unlawful ornf ieoatlon \mloae pi-ovieion its made

/for '
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for ooapenaation w îch ia adequate, prompt and effective*

|») Where the nationaliwrtioa i» mOjyrfttl, the relief to b»

granted i« governed by the principle* formulated by th*

Permanent Court of International Justice m th»

ease (Seriet A, Ho* 1?)*

to theac jrliwl̂ aa th« pplmopy s»«»«y i»

reetitution In tint (or, wfeare eueh ' restitution i«

ijapraotieable , - the payment ' of pecuniary compensation,

of reatltttfcion, oonalsttng of a acm «oon»e»ix>nding to th» va3.ua

wbioh « reatitution in kind would baap»)f together with • :

paeuotwy 0«afig©s for lowi aaatainod w hich would not be covered

• by reatlttition in iclnd <aa? by pcynwat in pJse* of It ). ,

(f ) If It t* atherwio* lawful to nationalise ti* entcrprlaa,

which eonoaaetoa with, a

aod if ttsat cotttraot oontalae m provialon for arbitration, tt»

aoomst of coiap«jisfttlon du« Mil bo decided by the Arbitration <

Court provi<l»a for In the eojwa&eioa, . -

{«} A meaoure of oftoPiaoatioa or nationalisation of a - ;

oonewasion which Is contrary to international law, anga««»

dire«tly th« international r«»^MMdbility of tna State, if '

if. m th® reeolt of legislation or other action admitting of. '

'm recourse againat ti«s moaaui-c to local courta or the Wtom&m'

provided £sr in tixe con««aaion agrcaawnt. Hi addition, th«

international responaibility of the State la directly engaged .

, the fwthor ground of Qa®i& of .juatioe if auoh * a»a«tre .

i«t into force w tne pret^pt of alleged dofmulta on tu» '

part of the oonoeselonair» aM if t he oorrectneos of au*h
allegationa to not ^ov»d to the aatiafaction of tha >

appropriate jadioial tri&unal (in particular to the satisfaction

of the jwdlolal tribunal provided fw in th« oonceasion, if on«

IB so specified)* • . . , :
2. ' ato Majeaty'a Government 'relieve that, although thesa

&s?inoiplo« have been formulated w ith the Aaglo-Iranian Oil
is mind, they are nevertheless the true .

LJ
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principle a of international law bearing on the general

<iue«stlon of the cancellation of conoeomionB granted to

la the ensuing paragraph* en attempt ie made to apply theae

principles to tint oase of the ai»a Canal Oaas*my.

3* e* it»*» Caml Owapany (La Owop^nle BttivefreaUe At

Canal Hwitiae d* Quea) ma fwaaed in order to exploit tht

conoeeaione granted br the fUpmane of ths VKStroy of Sgypt

on tl» 3Qtb Eoveabw, IBS** and tlu. 5th ^«nu»ry, 1356. The

Piwaan of Id96» it uhoulA be naUo«d» o<mt«incd the Vi«eroy*«

of t IMI CkMftpany'a Statutes* ' ! " ' ,

there fblKnwd the Convention of the 22nd February, 1966,

between tto Ocwpony arid Iwwil i^aahm, Viceroy of %ypt.

(ratified by the Sublioe i*rte on the 19th tturoh, Id66, - •««

p»«ep*ph 5 bfilaw ) yrl» Mftan?Mto the tw eerUw 3W»WJW

and aoiae intervening ajraageacntB concluded between the t*o

parti eo bet ween 18SH- »nd 1S66*

15 of th« U9«6 oonvention wtyat

a Utre d*interpr«tationt «ju»a 1 'expiration dee

en« de la eoneewion <Sta Oanel d« »u««

ct k fi^faut «• nouvelle entente entre le Qouverneiaent 4gjrption

«i I* oompagiaie, la conoefteion prenarn fin do.' plein drolt".

oonoeasion oatijally ooiace to an end on the I6tl»

that i« 99 yearn «% ooraiptep de

I*tt0hereraent des travaux et de I'ouverture du Oej»l moritin»

& la f^eado navigation1* (3«e Article 16 of the *iwa«n of 1336

ooplif ying Artiole 3 of the rircasn of 135U w^oli aercly a«id

oonoeaoion ect <S» Q««tr»-nagt-dUt-o»uf

«* lf-'@«*«^Wit :» '«*»ia €fe« deux MM*?)*

Sgypt belnt; at the tinte « vaaaal atRte of Turkey, the

of the Plrraaa. ' '

to ^MW t tusa full legal effect wad suoh retilicction

•xpreaely rcaerved in the nnaan* of 135̂  iwd 185

Tfee Subliiofc rwte ratiiled the Convention «* 22nd February,

19th aPiH« UHi» Ml thejpe i» no **ag** that thia
/rctifioation
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retif ieation extends to the Finssn* ot W$k end 1856 as well as

to th« Convention of ISif Itself exoept In so for as the later

instroaeats aodified th« earlier ones. In f set the object of

the Convention of 1S66 was to aalce it possible for the Sublime

Porto to ratify the Ptrawift, to «M» features cf which it

obj*et*4. The Cooveatlon of 1S66 tb«x«rf»Ni oontaljuifl the

6. Tiiaa, w« havo « eltuAtton In which there le m concession .

granted by the Sgyptlon State to the So«a Canal Company and,

according to lt» • t«raa, the oonoeaalon IB to endure until 16th

IToiFiiaaiij, 1963. The oonoession, it should b« noted, oontaina

exprese uadertakiBg oa the part of the Egyptian State not to

t«n>iaat« or eaaoel it unilaterally j nor l*e« it ooatain en

arbitration olauce* To this extent it differs froa, and is leas

fttvettV«bl« to tho eono8ssiottair«ff than the Anglo-Iranian Hit

Coapaoy's aoaoeesion. • ,

7» On toe other hand, if It ooulfl t>e uhown that the •

nationi&liaati n of the 8ae« ®mi& Company was * raeaeore

*«xeltt»ively or primarily direeted acminat foreigners as suoh",

and n at the s«ae tiae it oould mot be shown by Bgypt that but,

for the nationalisation of the Company, figyptiaa puhlio interests

of vital ioportunoe would suffer, then sa«h nationalisation • •

otherwise possibly lawful, would beeome unlawful. It ehoald

not be diff ioult to show that the nationalisation of the SIMMS

Oa«al @mi$my wee a neaeare "exolusively or primarily direeted

agaiaet foreigners as suohu, even though the SU«E Ca»«l Oomp«my

may, from a strictly legal point of view, be an Egyptian eorapeny.

(see paragraph t below). Hor should it be difficult to refute

tl» possible Sgyptian argument that, but for the nationalisation

of the oanal, Egyptian public intoreata of vital imnortanee

would suffer. •

8. It it neoeoBary now to eonsider the nationality of tht

Suez Oanal Company.

Artiele 21 of the Firman of 5th Junusry, 1856 Btateei
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lea Statuto oi**onnftjee« de

d*i $M$$M^pii$ Î vef***!!* ftt QanaJt

Haritioa Oe Su»«, la pptfo«nt« approbation va^t a>itflyMyiaatlog

do oont?titu^ofl. dan* la fora* des aoei4t4e amnymee, A datcr

du jour oft .It capital oocial aera enti&raaent aouawit."

(italics aura) ' . ^ • . •

Artiole 16 or tto Convention of tD* 22nd P«bru«ry , 1666

Oaawd nai»itime

ell« «st regie POP !©• loia at «s«stt« dw pays'*.

lto*»7«r, the arttola goes an to
nToiit«folsf on cw qui pogarda an oonatltutloii, ooraaae

et lt« i««pporta d«« aneooitfo «ntr« eux, «lld cat par

coavontion sp^ciale r%l«5« per lea loi» <!«*, «n

les aooi^t^a anonyraea. .£1 eat oomr«nue que toutee lea

oontcatatlona dc oc chef seron* jug^s en Fr«nce per deo arbitr«s

ft^eo app«l wmM »ttf-ar,)itre a 1« Coui« tap*rlal« de Par IB". . It

' to not easy to aaseea Ow preolso elenuriowoiw of tbeae

provlelona. It. is ununual for «i Inatmaaont gjp«Ktlng a oonoeBalon

to a oompany also to oontaln tfeat ooinpany*s atatutwu Un the face

of it that fefttw* Btronfftheiw th« argUHMsat that fctoe Siwa Oanal '

a iAtr*ly %yptlan oowpiuiy, the

jp»gwletlon at tb« Ooospaoy'a affair* «ooordln« to i^enoh law

werely aa «m incorporation of French oompajiy law Into

law for tfc« ijurpoa« of regulmtlne th« «ff«lr« of this

|ttwi ooapoAy. art th4« ea^lamticaa hardly bolda

with resaJc^i to tlw p»«wleion that ii«p^tNi aff aoting th*

internal orenalaation of tlio Company are to b« settled not merely

fwcordlag to yma®*, law but also uy Freneh tribunala, TH«

poeelbility HIM to b« fao«d that tha Buaa Oanal Ooa«>any j^cy hav»

% dual wtitnttMtr* FVenoli and %n«MA» If wu«h a status is

posaibl« (paraera^ba 9-113 below), ae that m It nay, it oan not '

l>e dloput«d that th« Aiea Oaual Company la an Egyptian company,
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has the Company ever disputed thie fact* One of its first

actions was to ap ly for authorisation ft operate in Pranoe

as an Egyptian ooapany, in accordance with the provisions

of Article 2 of the French low of 30th May, 165?*

f* Although, sa we have seen, the Suez Canal Company undoubtedly

possesses Egyptian nationality it may be argued that it also

possesses Prenoh nationality. This argument dependc m the

fact that

a) the Company has a domicile administratif Sa f aria, as

provided for in Article 75 of its Statutes. The general

meetings of the shareholder* of the Company are held•in

Paris, and it is also in Paris mat the "Conseil 4*

Administration" and the "Comite do Direction1* of the

Coai£>any Meet, om& that

b) Article 71* of tfce Company's Statutee and Article 16 of

the Convention of 1866 provide for mo doteradnation by

French tribunals of internal disputes within the company.

10. The international law relating to the nationality of

companies is extremely complex, it io not proceed in thie

paper to discuss this question other than briefly, because

fortunately * lengthy disouasion of it is not strictly necessary.

Abroad. 1928, p. 618), a leading authority on this branch of

the law, "leaving aside all theoretical arguments, it may be

said thtat the minority of States in taeir legislation havo

accepted the country of domicil (aitege. 8itg| as the nationality

of the corporation11* There are different criteria, however,

for establishing domicil*

11* According to one theory, supported by Italy, Spain and

Portugal, a corporation i« doailciled where it has its

this basis the Suez Canal Company would be m Egyptian company.
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12, According to the so-ealled Anslo-aaerioan theory, -m

corporation is doavieiled in the country where it is incorporated.

On this basis, alao, the Sots Canal Coapany wool 4 t*» *a\ Egyptian

company.

AoooMing to a third theory, a corporation i« doai oiled

in th» country where It ha« it» oentre of administration
,

by

Baropoan States, including tb« O.S.3.R. , and also

by th« Latin Aodriean tt&te»*

Int«rnation«l l«wf la many otlwup reepcotB a combination of

and l?ra»eo-4rfitin *uaerioam praotlco, aseraa in thin

reapeet alao, to have r«oogni*«d both th* aeooafl «mi tb« third

of tb« a oro th«erioay thoua^ 8®% the fii-at theory* t̂ w . the

p. 593) followed the ineorpor»tion t«at« On the other hand, the

Belcian-Oeraan Uixed Arbitral Tribujial, in the caae of

p. 370 at pp. 572-3) followed the teat of th«

Upa^p gilem^a (»»riec A, Ho* 7) the Pwawmeat Court of

International Jastiee to eo«M «Jttent followed the te*t of the

•ie^e attflial in eaying ^erertbedLeBSf regard muet oe h»dt in the

flretjplaee, to the ahartfeoldera, for, ander Oerme* law a» w«ll

ae tmder other eyetewa of legielation» it la the general meeting

of »harehelder» which exereittea the eupr«me ;>ower of tbe Ctompuny.

9mm m* 0«wral m^Hi§9 which i» the constituent body, directly

emanate the powere of the Board, and dis*eotly or indirectly,

thoee of the •aaageoent. It ie a well-fcnown fact ttiat the

aeqalaition of a laa^orlty of' tne rt»rea ie precieely the iaean»

by whien an intereated person or group of pereona may s«etc to

obtain control over a eoncera". (at P. if)*

• ' . '• • —• /IS*

referred to above is one element,
, in eetabliaain^ «ie location
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9

*f * It le not prepoeed to eite farther authority tit the , •

propoeition that, ander international l*w, « oaapany eon be set*

to tea**** the nationality of tho State where ,

i) tt mm incorporated
It tea* Its atefl* aooial

Conpany lift* * teflt • Bft^leiaftMtr* Tbero !• so a priori roeao* why

a ootBpany, itko an iadivldaalf »aoul* not havo * dual nationality.

1ft fact the fiual nationAlity of a company o«n fairly oasily «*&«*

1889. »* SLO) tho Ooojrt of d»MMtii» at mooe

tho eon >aay Xtolian, b«oau««f although it« oitoo gooial

in Fyonoo, it» fflffjfl^ifl^f IfHilfllillHii W08 ** Xtoly* ttodor
y>onoh law, ouoh « oo^any would natopfill^ havo Fronoh nationality*

. fho ooeotioa of tho nationclity of the Soos Oonol Ooopany,

although izaporUnt «»d inter«0tiiigf !• not aboolutely

Tital to tho icoaoy boottuae thoro io no douot that» what«v«r the

BaUonolity of the eoeroany, tno greot ^pwrt&m of the ohojpco ej«

hold by British and gyemoh interooto* Oonoeqaently^ oven if It

veve to bo Held that tho Com any ft an Egyptian company and

nothing elfio, it ooald ••tilt oe argood, and argued powerfully,

that * onilttterel e^noollaticn of tho Ooutoany* e ooaoeoolcn mm

» woaeare "priawirily diroeted ag^inut fo^eisnore an ouoh* end that

it oould net -be ehowft that, but for the unilatorel ooneeUotion of

tho ooaoooeion, Egyptian ^ablic intoroote of vital ia^ortanoe would

Hn an ortielo entitlod "Oloime
ehareheldere ia f erei«i eoueaioe
Xntonwtional Lew, fsTl^i). p. 22
(at p» 22€) *Iat«»«t4<m«l law end

bohalf of Sationolo who aro
. tee

the vole* to be applied in deterateinf that nationality.....*..*
tveatiee to-day f»eq«w«tly epoelc of ^Kationale* aa ineittdina
«o»peJHitione and ueaally adopt, ae a toot of euoh nationality,
the f w>t that a, corporation hae been foittod under the law» of a
partieulor State, t Th«ro ie 0000 authority la the doeiaiaie of
arbitrel tribwala for tnie toot1*. Thie author, therefore,
inelined to favour the "tnoorporation theory1*.
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Although the law i* not quit* certain and my «tm be in

pro**** of d*v*lo0a*nt, '.ft *e**» to be an *atablittae4 rial* that,

if Stat* At in oireuMtanoe* involving it* international

r**pon*ibilityf nationalis** a oompany po»*e*»ing the nationality

of State A, and that oomnany ha* *hareholder* who ar* national*

of State* B and 0, th*n State* B and 0 way bring an international

olalm againet State A on behalf, not of the oompany a* 0uehf bat

on behelf of their national* who are shareholder* to the

*uoh olaim* being in proportion to th« wnount of eharea held
X

by theae shareholders. CottBeou*nt:iyy although the Coa»!?any may'

an IgyDtian eonpany,; the United Kia>7dooa and French Oovemoante

would not only have a tight to Intervene in th* ca*» %t»t woulfi

also eaoh have a valid and «ubatu«tial olaia againat

Xgyptian Government. . '

17* The main question hao, therefore, already boen

For the Egyptian Government to t«nain»to tfe* oono*a*ion of th*

Sa*c Canal Coapany before tho 16th Hoven^er, 1968 woald, it ia

•obidtted, be an unlawful act b^caaiie it would be a mea«or*

"primarily directed against foreigner* us auohw and it oould

net to* shown that, bat for the termination of th* oca»c*«aioiit
B«ypti*n p&$.t* int«re«ta of vital inaportauc* would wkffor* •

If, however, this ooataAtioa were to fail, the le^lity or

otherwia* of Sgypt'a action would depend on whether the coapeneation

offered by Egypt was wad*<joat»t protapt end offfoctive". ft 1« not

thought worth while to mr*u* thi* hy othetioal (jueatlon ocy •

further at thi* *tag**

• After aa analy*ia of the preoedesita, ftp* Hervyn Jones, ia the
artiole already referred to, eeoaludea wln Bttoh m oa*« $1 i*
believed that aodern international low ia eufflaiontly «evelope«
to allow u» to *»y that there i* a legal right to interv«m on
behalf of individual ahar*holder*M C^axfiU^ t* 257) •
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18. It remalna to eawidw whether there are any other

prineiplee of lnter»»tioR«l law, not formulated in paragraph 1

above, which aight be appUnable to the concession of the in**

Canal Company. ' • > . ^ . ' • .

19. Prof eaeor Georgea aaaeer-Hall, in an :®&te&im which he

prepared for the Sties Can*! Coopfiny oa another queation, m&.

whiah ia dated the 20th Bovver, If^gt atresaed the universal

eharacter of the Company, which was raoognized on way occ(i»ionB

by the Bgyptian Courta. The Comnany, he oaid is alireroal

"par see uaagera, par e«6 oa itaux et par le composition de

sol «<snaeil d'aflministration". He refero to the Finnaan of

by *hieh Ferdinand flc l-eeeeps ««« to foro « "eompagnie fonr.ee

d« caplUIiatCB d« toutea le» natlttM11 (prwmble) or *

"eeapagaie onlvermelie*1 (Article 1} and under whioh the o«mel

dttoa were to be "toujoura egauac pour toutea lea nations" (Artiole

€>l to Article m e£ the Flnaaa of 1856 which gm*r*nte*e that

the canal end ita norta ehall be open to all merchant ahipe

without dletinotion of »*ti«Millty$ and aleo t® AHMte m

of the Convention, raapeotiag the free navierati » by all

Bhippiag ef the Suez Karltime Canal, aigned by the leading

European Pwere and Turltey »t Ocnataatinople m tho 29th October,

1888, whioh otatee,
Httttte* Partlee Ceatraetantee oonvlennent que le* .

renaltant da preaent Trait6 ne eeront paa limitee

1* duree dea Aote« de Coaeee«lon de la Ooapagnit ttoivcreelle

d» Canal 4* Suez".

20. It le 4Mfrtft&t l«w«*^» if «i« *t«aiir«i»»«l

of the Sues Canal Oc»p«nyf although an unqueationed

•aterially tiff^l* it* l«0at »ita«tS«aip js§ e«ti®y. It

already been ahown (paragraph l€ irt>ov«) th»t» «

Canal Co«8p«ny «ay be an Egyptian company, this factor doee not

prevent the United llngdoa and Prenah Oovew»ente from
/intervening
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interrenina: I* tfc* «*«•* *h« *H* «•**& Oaapany doea not hare

« aupra-«ati<mal î»x*aot«r •golv»l«it to that of the t*t»if«tffl*

Goal end Steel Oowtmlty vhioh it is proposed to c«t*blHfe

«***» toe Seta** Plan Treaty. Kot twiag wteftiaMMt untior an

international ti*»*f# it does not huve'tfaa oharaotor of e p

international organisation, and eo it «a*t a»t n»*» **«* tfci

. ******* i»t*«f*»«« %««»»• *IMI
whi«h auoh organisation* tm3«f «a««P pa^ps«f!» t «ii S

of Article 5U iKt tte« «tatttt« «f

aMi«ajHBWl'fW«

to a*y that U 1*

Coamittee «f the Rad Croas

under «»ia» tt*, ^Aietiaitf p«WMl ip1!! iW01it done 1«

aodevne HIM mieaion de haata aivtliaation, «t

a« «l»t. »i« d'aocord

tellca

ttwi lat«aBMiti«B«a

a

COAT entiona iateraationalee lea prinaipee de 1«

d«ffag«a par !«&.* «*m t*l p̂ #̂ »«» «* ' J«if«*' «a *»**»

prArogativea, î*ttii ****** !•

aoa-4tatiqua de drott d«e gene" *$

eorte one peraonnalit* internationale en

Soac Canal Geeiany doea not awterially affect ita aituation jaj§

oompany , it doee a* t art ally affect the eh*«ct«r ©f it*

.MajajMUa^-''^-^^ **» ««»tt«Miil)tt *»

1. eontmined ia the Flmana of iSf^ ««II1S5S «ai

Of 1666 (*«Mft*ft 1«r «!• «a*MaW t«?t«

w« of pre-ertn«t import amee, baeauae

of this Convention that tne Sublime P0rte gave it« ratification

and ooneent to the project. The 18̂  ̂ »wati«» «*»

«t U Compagnle Univeraelle du Oanal nmrittiae de 3ues*• •*»»••• • '

The eoneeeaion ia net, therefore, on the faoe of it an

international treaty, involving IA It**lf
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••• • t

Obligation* towarda other PoKor*. LUce ma«t eonooaaiona

grantad by * itftt* towar^a allon national* it i«

aubdoct to aainioipal (i.o., Sgyptiaa) lew, taaloaa any intentit

•if tho jMfcrtioo to tho contrary ooa bo provod» To case oactoat,

la tho eaaa of tho Suox Oanal Company*• aoneeaalan, ouch a

eontx«]*y inteatloa oaa b« px«T«At baeaoao tho ooao«Bfil(»i provides

In »oa« raapoota for «>a aubmlaaioB of tha Cmpany to Fwacb

law and to tb» iarloolctloo of P*onoh trlbunala (Ax-Uolea 73 and

7k of tho Statuta»| Artlol* Ii of th* Oouvoatlon of 1866). fhi*

ia without doubt a algnifieftnt oxoaption to tha g«aorol rola that

* oonooaalon ia p r̂oimod «oseioaiv«ly by aaamlolpsil law. It arlaca

In thta eaaa OOOJN§«« ttta Inntnateat granting tbo osmooBolon alao

oontaina tha atatat«a of tho oonooaaioaairo oorapany, and it

providooi iqter ft^ia that intomal diaputea within tho company

ara to bo doeid*d aocording to Pranoh lav and by French tribunal*.

WHatovor b« tho • oonsoquanooa of ttiit caGcoption, howowr, • • they

*oom to ralato wminly to the quefltinn of dotominlng th« .

aationallty of tho Suoas C««al C*apacy and Jiesre already boon

diaoaaaod in mat eoan«xi«x (paragraohn 6-15 above). Tho exception

now unttar dlaeaaoloa do«« .te»t' of itaolf «M>OBI to brlns tfe* .

oonoaaaion *utotiatl«ally within tha afbnw of International law,

ttttoh aa woald be th» result if it fom«<5 part of a treaty.

22. It ia, however, poaaible to argua that 1̂ « 3uoe Oanal

Company's eonoaaaion repreaanta 5for Egypt an international troaty

obll^ntion* fhia oronoaitlon can b« •tftiift la two way**

(b) The «a1»titi€m of the eonoonaion i« on implied torn of a

known international treety by which Igypt ia bound, naraoly

mo Convention of OonBtantinoplo, 1888 (perftgranh 2U below),

It is ffanorBliy oonaidorod that by * "treaty1* ia aoant an

agro«wmt betwoon tiro State* f or betwaon a State ami a public

international o*»g*mi*ation or between two Public intarnational

organ! xatlOTa, fbo ««finitioa of a "tffooty11' la not

naaosaarily, howivar, &« lindtefi aa thia. Por oxajaplo, tho
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Goament to Artlel* 1(«) of tho Harvard &t«ft Goavantloa on tha Law

of f reatiea, 1935» M*» "it in n»t to b« Implied that on

agraeaant batwa>*a. two or naora vugfe «»Utl«» faoi^aet <*« pcraoo

ftfe*v than a State") an* *l|a«iaily ona to*twa«a aooh an «ntity

• Siftfit* may not pp«f«vly to« rttgttiHi^ as * treaty4** than,

th» aatiiiMH! «ign»d *t ttan* m 29tb «*jw»bt 19̂ 3, between
"#'-•

Rttaff*ry» Italy and Xugoaiarla on th« ona h«ad and tha 3outh«am

latlvay Gotpany on th* omer hand, ««« aubjaot to ratirioaUon by

tb* State* dcmoamad and wa« r»«ittt«p»4 wltU the 2-ea|gaa of K&tlona

in hi» rflr^ort oa tUc Law

for Ti^ati«a, ' ^ (VGRi4/23 of tti« 14th April, 1930} prepared

far tba Intontattonal L«w Goamiieaiori, srit^a Htt is not

tkat ftgM^nenta to »blch aoah flgititica ( acilloet

aad otfeei' ergwalAatioatta Ba»t ponwaaloe t^a attributes

of 3tateaM), i» auOition to Stataa or intaraatianal o

ar« partiaa, la*3e bi46fling foi*c«f or tlwt tiwaU* obligatory foroe

1* not d«r4T»d fpco Uat«nmtioaal l*w\«t f««
aor

im l»i» pepoi't, la feet d«flae4 agr«a»ttat» between States ami
* " ' • '

a» •' treaties'' but -oth tfia WHO**®* rt;a«arali l«wytsr

ri*rly w«wi oo»oam»d witH drott caavaaationa

only and their Oaf IniUans w«ra adopted purely 1'or the

of daf imlzig th« axtaat of their own oraft e«nv«ntlana. It

for thi8 r«a»jji that tiiay both nSM tha warning against

drawiag the too haaty conolaaloa Itftt agpe«Biaat« to whiali
/ .

«<Mp«Blea ware part lea were loon binding ua4«r international law

than treatiea *» aafined ty thaai* • • ' ' .

It i» in tola coaaerion that tli« universdl chai'acter of

tha eoa^>«myt the qoita axtraordinary iuternaticaial

*f tha work allottad to *t *ad ao f*i^fe a»e *©I**i

It la w>t v**9®**& *° CO toto th«8e »**-***'« here» although,
If it wera d«ei6a^ to »tart a law-auit agtti&st Sgypt, they

would huve to be atodied o«tr«fully. Another raatt«r whieh

har« to b« gone i»to vary thoroughly would b* tha exact hiatorioal
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«nt«eod(tnt» of th« Fi«an» of 185i* and 1956 «nft of th« Convention

OT I866f with • view to ahowine that th« Suwa 0«nal

eon*«a«ion va» not m ordinary «one«»»ion govenied by

1ft* only bat «** in fact arpiv*d at a« « p«eult or prolon«ed

intowwtlanal negotiatlona,,. lntLiOli^ • fin. arbitration,.

over by Hapclaon XII of whioU the award wm» givon on 6th

'.r^fciJt^MCKsE^

Th*

In oraer to o«our« that thw oanai rtiould ua open In mur* *•

w«ll »» 10 peuo», to tbf ihip* «T w«# *nd Bwrtihent ehips or all

flaga* It will be tfcoallwJ (»«e parugr*^ 19 ttoov«) thnt

of the Convention of Constant laoplo (IfMiS)

arti<5B Cojitraotantca ocmvi«stan«mt qu« las

«Qgagaaeat» rft»ult«nt da prfcaent i'roit^ n« aeront pan

par la dur*« d«» Actee t» Coao«asiaa t« 1« Oowpogai« Univerwlle

d* Canal de »*«£% . ' '

•fW %HI« 1* M&IMW «k«t. «K^% I* iMNOHft W «

international obligation to «**«#* to th* v»«»««l« of all

natioaiB tha rlgbt ^ fr«« navigation In the oaiml both

Hit aoncesalon'B «xi»t»no« wwJ aft«p lt» «xl •*««>« u«e

to «n «nd. It is probably not m axaggopatioai to any that this

-»s drafted on the aaauwption that the «ti«tsa«»lon would

rwain In «xl«Un<i« uotil 16th Hovwflw* 1963, and It rnl^t

b« aj?gu«a thftt it *«u» «n ia»pli»d t«r» of the Oonv«Bitl«m of 1865

that th« cono»»»ion should not b* taraln^tefi tefoa?* tlw.t dat«,

Th« faot mat the aan«l »«• opereted by It "universal3 ooop«ny

(«•• p«r,«»ph 19 *t *•<}» «bov«) and net directly by

Bgyptl«n 8t«t» *a» ' • gttftwuitwi to th» Powers, not

th« Oaaial would b* •ffl«l«mtly optrated, but adso that it

would b« op«Mt«d in a aannw oondu«iv« t* Hw I«lMt«M» of
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all nation*. Tha eonoeaaioa would not lart indefinitely -

*«w«ir« kaaw that * but it had a long tiro* to MR* Had th*

ecneid*r«d that tha ooncaaeion might be t«wtaat«fl

at a y ti(!«j ft?'Igfft* tti»y «cald not hav« hfafl

any oasfe gaaranto* either of *£fl*t«*it operation of tha canal

or of operation of th<? o«n«l |» a UHnnffr oonduclv* to tfea

of all nations. In th«t. evant, they voolA have f*lt

bound to i^aort « pftviaiai' la tha 1898 Convention to the effect

that the oiraal should wwwin tafia* International aanagawttftt at

loaet until Iff** lint fact that no «s«h opoviaiom waa

•*pr«*»ly tne»rt«d way ba uaad to advane* the proooaition

that it wae met lnaert«d beeaue* it ««» not neoe»««py» end

tha reaaon it was not naoasaary wae that it w»0 an iraplied

tara of th« 1B8« Ooavention Hint the oono*aaion ahould net

be tero»inatfM5 b«for« 1968. At firat aigbt tliie argumsnt

ttot apixwr vary «tron|?t but it la fairly strong if one hat

regard to th« faeta. Supper, for inatemoe, th»r©

any «ug$««Uo« that Sfryot (or Turkey) ecu id

th» o«io«»«i*>fi in ISSf t WMX4 «b« »•»»»• li®ir« coaolad»d th*

Oouvwition of lafiB i» tha aa»« t«RMi aa thay aid in fact

«onolttd« it? Tat, l««ally, tha right of Sgy t̂ (or Torkoy)

to cancel the ooJUMwaioa unilaterally ia Id89

la th« rî it of Egypt to oanoal it

ot any othar tiiaa bafoM tlia apr>oinl

mare p*a»a«« of ti«« ha« no mtfwt m this rtstotf it «ltfe«i»

•xiata or it does not wist, " . •
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lurot* M « Oflrite* «f tte Ufcit*d*̂*HHPri(̂  ̂ w^ l̂ ^PF ^^ ^̂ ^PPH^̂ F^WP ^p^W l̂̂ p^̂  ^MRMHP <^^^^w

t̂î tt JWiKuHttfi. jH ûuuuî JjIL £• Jt̂ l̂kJfc ̂ Hfeî  jlttlto ^y^k- Jute.. ̂tc IRMI oiwit ijynwtitt Sv *• fn§
•̂ ^̂ kjlk. .̂ ^djk^^^^^ ĵHt JUî t̂tk. J|ft̂ t̂ ^Mb'̂ «t̂ K^̂ Mdlî ^̂ Mt
*•* 'HPHMI. TOP IMKNRllNHMI

if «w IMIMt of tbt owirt (!*•.
tfc^l ttMRH Î MMDMNI 'Hf

UMI 4$M9% in

!• a«pp̂ |P ^PP to tit*IWmF1 '̂ •PIWIF

.Jh f̂ct -Jft̂ MiIP In

Optional claw*).

.lift
jMĵ HHk̂ ^̂ lt', jMjĵ ^^^^ t̂̂ u^uĵ ,̂ . j> j|k

ti «« la
^Mk^ht^^^ttiB^^/'ll'̂ ttt •4k^h 'M^^^Au^^^

1197* i*ftl<ff%tfff tt

'4l̂ kt JUl̂ ^̂ k,; ,Aĵ ĵ|̂ ^^^^^^^^M^^Jk|̂ bJt̂ ft̂ ^^^ ^^^^ ^^^MMU f̂ejft:̂ ^ f̂ttAyft̂ ^Hfe 4M^̂ M^̂ ^̂ J|[' ̂ ^^•^^^^^^ duflft

1ftMi

€NMHNI

fitti' fliWW™

in

''̂ ^^ '̂w ilî ^̂ P^WIP
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;'B"̂ Pi*̂ PHr̂ ^W^̂ ™' T|WP* ^W JPWPWÎ îWWiF ilM* ^w VMMHkUwMMPIIIRPMRB ^W^ HPB^WTP^̂  WIW^̂ BBpp Mpl̂ p̂ V ̂ BBIf. flWBfrv^PWw ̂ ^f ' ̂ ^^^^

'JMJL- '«,-

^^^H^R

in

1*

MMR. '̂ trî TpIBi'

' C4MBI

wtfti&tA it.

Xt MT aiae to *te*rt fe tbtt, JT »

in

*»••
tlwt thla w»*

*f
aft pvmt

«ad
lit

unit upt

jimp teQp»pl»
tpitt la

'.
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PORBIOlf OFFICE, 8. W.I.

IStfc 8ept*nb*r, 1981.

member of tla«
a easy
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«f

Offio«
stu4jr

fi«««««>h
the legal

privat*
to n«tloit«li«« It at

flii* i», of ooorao, fbr yow
but w* ahonld v»ln* your •

We «P« aleo sending a oopy of thl»
au»0r«DduB to the Uiole tvy of Trwwport in oeae
thay haw anything to add, and JMokett i«
one to Ms opposite maber at the Qwel

mm Sir



cms PUBLIC RECORD OFFICE ins 1

** Fo 'V? f / q .drip"? LJ
Please note that this copy is supplied subject to the Public Record Office's terms and conditions and that your

use of it may be subject to copyright restrictions. Further information is given in the enclosed Terms and
Conditions of supply of Public Records' leaflet

3.3.1*

l»th Saptaaibar, 1961.

•Ill too l»taroatad to aaa tha
—.—, _—_ whtah diaouaaoa the altuatioo
whieh would artaa if tha B«rpti«B Ooromawit triad

following Paraia*a laad war« firatnootad. . 1m
aaovtld ba glad to vajaja t̂tfa; aja/ oooMatBta "gtilafei your-
ttialatry WQT o»r« to pit fflrward. A «»wr to balng
aant to Sir Pra»ela lylia for hia prlvata
inforaation.

3* X ahoold add that thera bavo been so ftirthar
for acppoaing that tha Egyptian Ooraramant
intaatioii at tte praaant ti»a of
aiag tha Gaoal Ooipajiy bxat, with the

polltioal ataoaphara aa it iat ooa vcmld narar bo.
•orprlaad If thay att«q>tad to lay thair hasda on
it tor vaaooBO both of nationaliara aad eapidltgr.

(U.T. Bat»d«ll)

Kiaiatvy of Traoaport*


